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J  U  D  G  M  E  N  T

 Accused  is  the  father-in-law of  the  deceased.  The  dead 
body of the deceased was found buried on a river bank. The evidence 
is insufficient to establish that the accused confessed to killing of his 
son-in-law, in police custody and that he could point out the place, 
where the dead body was buried to the police and others. There was 
no eye witness to the occurrence.

PROSECUTION CASE : 

  The  prosecution  case,  in  brief,  is  that  one  Sri  Kamal 
Tamuli,  son  of  Sri  Lalit  Tamuli,  village  –  Depota,  Police  Station- 
Tezpur, had lodged an ejahar, on 21-08-2007, before the Officer-in-
charge of Rangapara police station, alleging that on 20-08-2007, at 
about 7 p.m., his brother Bharat Tamuli @ Junti, went to the house of 
the  accused  Sri  Rajen  Boro,  the  Gaonburah,  situated  at  Natun 
Ghatua Gaon from their  house.  It  was further alleged that  on the 
previous night, his brother Bharat Tamuli @ Junti was killed by his 
father-in-law- the accused Sri Rajen Boro and buried the dead body 
on the bank of river Gabharu. 

INVESTIGATION : 

Based on the above FIR, Rangapara Police Station Case 
No. 147/2007, under Sections 302 / 201 of IPC, dated 21-08-2007 
was registered. SI Amulya Gogoi,  the Officer-in-charge of  Rangapra 
Police  Station  endorsed  the  case  to  SI  Tripti  Ranjan  Sarkar  for 
investigation. 

In course of investigation, SI Tripti Ranjan Sarkar, the IO, 
visited the place of occurrence, drew up a sketch map of the place of 
occurrence,  exhumed  the  dead  body  of  the  deceased  allegedly  on 
being led by the accused, in presence of Executive Magistrate from the 
bank of river Gabharu and drew up another Sketch Map thereof, held 
inquest  on  the  dead  body,  sent  the  dead  body  to  Kanaklata  Civil 
Hospital for Post Mortem Examination, examined witnesses, arrested 
the  accused,  seized  one fibre  rope used in  the  occurrence and on 
completion  of  investigation,  submitted  the  charge-sheet  under 
Sections 302 /201 of the IPC against the accused, aforementioned. 
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TRIAL : 

 Since the charge sheeted offences, u/s 302 / 201 of the 
IPC,  are  exclusively  triable  by  the  Court  of  Sessions,  the  Learned 
Judicial Magistrate, 1st Class, Tezpur, Sonitpur, vide order, dated 10-
07-2008, passed, in GR Case No.1390/2007, committed the case, after 
observing the procedure laid down in Section 209 CrPC, to this Court 
of Sessions for trial. 

Upon perusal of the materials on record and hearing the 
learned counsel for both the sides, formal charges u/s 302 / 201 of the 
IPC were framed, vide order, dated 04-09-2008. The charges were read 
over and explained to the accused, to which he pleaded not guilty and 
claimed to be tried. 

In order to prove the above charges, the prosecution has 
examined 12 (twelve) witnesses, including the autopsy surgeon and the 
Investigating  Officer,  while  the  defence  cross-examined  10  (ten) 
witnesses. 

On closing the case for the prosecution side, the statement 
of the accused was recorded u/s 313 CrPC, vide order, dated, 04-04-
2013. The accused pleaded not guilty,  and declined to examine any 
witness in defence. 

I have heard the argument advanced by Sri D.C. Borah, 
the learned Public  Prosecutor,  and Sri  R. R. Kalita,  learned defence 
counsel.  I  have  gone  through  the  entire  evidence  proffered  by  the 
prosecution and also the statement of the accused, recorded u/s 313 
CrPC.  

POINTS FOR DETERMINATION : 

 From the  evidence  on  record,  and on  the basis  of  oral 
submission of the learned counsel of both sides, the following points 
emerged for determination : 

Point No. 1

(A) Whether the death of Bharat Tamuli @ Junti was an 
act of ‘culpable homicide amounting to murder’ ? and 
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(B) Whether  the  accused  Rajen  Boro committed  the 
offence ? 

Point No. 2

I.  Whether  the  accused  Rajen  Boro  caused 
disappearance  of  evidence  relating  to  murder  of  Bharat 
Tamuli @ Junti with the intention of screening him from 
legal punishment ? 

THE DECISION AND THE REASONS THEREFOR

Point No.1

(A)   WHETHER ‘CULPABLE HOMICIDE’ ?
Legal position : 

‘ Homicide means the killing of human being by a human 
being. Section 299 IPC, defines ‘culpable homicide’ and Section 300 
IPC, defniens ‘murder’ and the exceptions to that Section illustrate the 
cases  when the  culpable  homicide  will  not  amount  to  ‘murder’.  A 
person  commits  culpable  homicide,  if  the  act  by  which  death  is 
caused  is  done  with  the  –  (a)  intention  of  causing  death,  or  (b) 
intention of causing such bodily injury as is likely to cause death, or 
(c)  knowledge  that  the  act  is  likely  to  cause  death.  ‘Intent’  and 
‘knowledge’  in  the  ingredients  of  Section  299  of  IPC postulate  the 
existence of positive mental attitude and this mental condition is the 
special mens rea necessary for the offence. The knowledge of the third 
condition, aforementioned, contemplates knowledge of the likelihood 
of the death of the person.

ANALYSIS OF EVIDENCE ON RECORD : 

In this case,  there is  no dispute from the defence side, 
that Bharat Tamuli @ Junti met with a homicidal death. On the other 
hand, it is the consistent case of the prosecution that death of Bharat 
Tamuli @ Junti was purely an act of ‘culpable homicide’ and his dead 
body was found buried on the bank of river Gabharu. PW-10 Dr. Siba 
Prasad Bordoloi, who performed the Post Mortem Examination on the 
dead body of the deceased found skin blisters caused by boiling water, 
multiple fracture of skull with profuse blood clots and laceration to 
the brain matters with deep seated abrasion in the middle of the vault 
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over the head, size 6 inch X ½ inch, and further, swollen soft tissues 
of both upper and lower lip with two 2 inches X ¼ inch abrasion on 
left angle. According to him, the cause of death was due to the head 
injury and shock caused by blunt weapon and that the injuries were 
sufficient to cause instantaneous death of a person, vide Ext.4, the 
Post  Mortem  Examination  report.  PW-12  Sri  Satyajit  Chetia,  the 
Executive  Magistrate,  Chariduar  Revenue  Circle,  who  caused 
preparation  of  the  Inquest  Report,  Ext.2,  through PW-11 SI  Tripti 
Ranjan Sarkar,  the  IO,  in  presence of  witnesses  and the accused, 
found the dead body,  being  buried  on the bank of  river  Gabharu, 
specifically  shown in  mark  ‘A’  of  the  Sketch  Map,  Ext.7,  with  the 
hands  tied  behind  with  a  plastic  rope  and  observed  several  cut 
injuries  with blood stains on the dead body. From the evidence of 
PW-1 Sri Kamal Tamuli, PW-2 Md. Dalil Ali, PW-3 Sri Bhuban Rava, 
PW-4 Smt. Monimala Boro, PW-5 Sri Arun Tamuli, PW-6 Sri Khanjan 
Tamuli and PW-7 Sri Rabin Tamuli, as a whole, it transpires that the 
dead body  of  the  deceased was disinterred  from the  bank of  river 
Gabharu flowing  through the village  area  and the dead  body bore 
injuries.  The  accused  in  his  statement,  recorded  u/s  313  CrPC, 
admitted recovery of the dead body of his son-in-law Bharat Tamuli @ 
Junti  from the burial  place of  the bank of  the  river  Gabharu and 
preparation of the inquest report. There is no evidence to show that 
the death of the deceased was the result of some accident, rashness 
or negligence. 

 Therefore,  keeping  in  consideration  of  the  evidence  on 
record, supported by admission of the accused in his statement, u/s 
313 CrPC, this Court has no hesitation to hold that the cause of death 
of  the deceased Bharat Tamuli  @ Junti,  was being the result  of  a 
deliberate act of the assailant and was not the result of any accident, 
rashness or negligence, the offence was certainly an act of ‘culpable 
homicide’ as the expression is defined in Section 299 of IPC, beyond 
doubt. 

(B) WHETHER ‘MURDER’   ?:

 The offence of ‘murder’ has been defined in Section 300 of 
the  IPC.  The  basic  difference  between  the  ‘culpable  homicide’  and 
‘murder’ lies in the degree of the gravity of the offence. In order to 
bring home the offence within the parameter of Section 300 of  the 
IPC, the prosecution must establish that the assailant had the definite 
intention to cause death of the deceased or that the offender had the 
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knowledge  that  the  wounds  which  he  was  inflicting  would  be 
sufficient to cause the death or that the same will be dangerous, to 
human life. Therefore, the essential ingredients of the offence have to 
be deduced and inferred from a series of facts, like weapon used in 
the  crime,  nature  of  the  wound,  situs  of  the  wound  and  other 
attending  circumstances.  The  burden  lies  on  the  prosecution  to 
establish that the act alleged to constitute the offence of ‘murder’ was 
really the act of a person other than the deceased and at the same 
time, the onus of proving exceptions to Section 300 of the IPC so as to 
reduce  the  offence  of  murder  to  one  of  ‘culpable  homicide  not 
amounting  to  murder’  lies  on  the  accused.  However,  even  though 
none of the five Exceptions are pleaded or prima-facie established on 
the evidence, the prosecution must still be required under the law to 
bring the case under any of the four clauses of Section 300 of the IPC, 
to sustain the charge of ‘murder’. If the prosecution fails to discharge 
this onus in establishing any one of the four clauses of Section 300 of 
the IPC, the charge of murder would not be made out and the case 
may  be  one  of  ‘culpable  homicide  not  amounting  to  murder’  as 
described u/s 299 of the IPC. 

 In  the  instant  case,  there  was  no  eye  witness  to  the 
occurrence  and  the  entire  prosecution  case  rests  on  the 
circumstantial evidence. PW-10 Dr. Siba Prasad Bordoloi, the doctor, 
who performed the Post Mortem examination of the deceased Bharat 
Tamuli @ Junti, on 22-08-2007, at Kanaklata Civil Hospital, Tezpur, 
found as follows : 

“ Stout male dead body. Rigor mortis present. 

The body stained with soil and over the skin 
of face, neck, chest and abdomen, both upper limbs 
areas of superficial bilsters of burn by boiling water 
present. 

Over the head, in the middle of the vault 
6” X ½” deep seated abrasion with multiple fracture 
of skull bone with profuse blood clots and laceration 
to the brain matters. 

Soft  tissues  of  both  upper  and  lower  lip 
swollen 2” x ¼” abrasion on left angle. 
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Thorax : 

Skin blisters caused by boiling water seen on 
 the walls. 

No other injuries seen. All the visceras healthy 
and  congested. 

The injuries were ante-mortem in nature.” 

In the opinion of the doctor (PW-10), the cause of death 
was due to the head injury and shock. He has further opined that the 
weapon used to cause the head injury was blunt and the injuries were 
sufficient  to  cause  instantaneous  death  of  a  person.  He  has 
recognised Ext.4, the Post Mortem Examination Report. 

The  ejahar,  Ext.1,  dated  21-08-2007,  lodged  on  the 
following  day  of  the  occurrence  by  PW-1  Sri  Kamal  Tamuli,  the 
brother of the deceased Bharat Tamuli @ Junti, it was alleged that his 
said deceased brother went to the house of the accused, who was his 
father-in-law on the previous day, that is, on 20-08-2007, at about 7 
p.m., and his father-in-law killed him and buried the dead body on 
the bank of river Gabharu. In evidence, PW-1 Sri Kamal Tamuli has 
supported the facts narrated in the ejahar, Ext.1, deposing that when 
his brother did not return home, in the night, they suspected foul play 
and as such, accompanied by Gaonburah Sri Arun Tamuli (PW-5) and 
another, namely, Md. Khalil Ahmed went to Rangapara PS, where they 
found  the  accused  being  locked  up  at  the  Police  Station  and  his 
confession to  killing  of  the  deceased whose dead body was buried 
somewhere on the bank of river Gabharu. PW-2 Md. Dalil Ali, PW-5 
Sri Arun Tamuli, the Gaonburah of village Depota, PW-6 Sri Khanjan 
Tamuli, and PW-7 Sri Rabin Tamuli, the brother of the deceased, have 
corroborated the evidence of PW-1, the informant and brother of the 
deceased, deposing that they went to Rangapara PS, where they found 
the accused and the accused confessing to the effect that he killed his 
son-in-law  and  then  buried  the  dead  body  on  the  bank  of  river 
Gabharu, which place he could show. According to them (PWs 1, 2, 5, 
6 and 7), and PW-11 SI Tripti Ranjan Sarkar, the IO, and PW-12 Sri 
Satyajit  Chetia,  the  Executive  Magistrate,  the  dead  body  of  the 
deceased Bharat Tamuli @ Junti, was disinterred from the bank of the 
river Gabharu, on being led  and pointed out the place by the accused 
himself. PW-4 Smt. Monimala Boro, the daughter of the accused, has 
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stated that the dead body was recovered from the bank of the river 
Gabharu, while PW-3 Sri Bhuban Rava deposed to have heard that 
the dead body of  the deceased was found in the village.  From the 
evidence of PW-8 Sri Fukan Rava and PW-9 Sri Ramani Kanta Boro, 
who are belong to the village Natun Ghatua of which accused is the 
Govt. Gaonburah, could not say where the dead body of the deceased 
was found. The accused in his statement,  recorded u/s 313 CrPC, 
though pleaded innocent, admitted that the dead body of his son-in-
law Bharat Tamuli  @ Junti was found buried on the bank of river 
Gabharu. Thus, the evidence of the aforesaid PWs coupled with the 
admission of the accused in his statement, u/s 313 CrPC, it may be 
inferred, beyond doubt, that the dead body of the deceased was found 
buried on the bank of river Gabharu. 

Apart from the above evidence, it is not disputed by the 
defence that the Inquest was held on the dead body of the deceased, 
vide Ext.2, the Inquest report and as to the identity of the dead body 
of the deceased Bharat Tamuli @ Junti. PW-1 Sri Kamal Tamuli, PW-2 
Md. Dalil Ali, PW-5 Sri Arun Tamuli and PW-6 Sri Khanjan Tamuli 
have  deposed  that  the  Inquest  Report,  aforementioned,  vide  Ext.2, 
was prepared, in their presence, by the police. PW-1 Sri Kamal Tamuli 
found some injuries on the head and other parts of the deceased’s 
body and on the other hand,    PW-6 Sri Khanjan Tamuli saw blood on 
the  bank  of  the  river,  indicating  affirmatively,  in  the  absence  of 
evidence to the contrary, that the death of the deceased was an act of 
culpable homicide. It is further found from the evidence of PW-1 Sri 
Kamal  Tamuli  and   PW-12  Sri  Satyajit  Chetia,  the  Executive 
Magistrate, that the dead body of Bharat Tamuli @ Junti was found 
with  his  hands  tied  behind.  According  to  PW-11,  SI  Tripti  Ranjan 
Sarkar, the IO, Mat.Ext.2, the plastic rope was used to tie the hands 
of the deceased which was seized by Ext.3, the seizure memo. PW-4 
Smt. Monimala Boro, the daughter of the accused, has deposed that 
the police seized a ‘dao’, Mat.Ext.1, from their house, but PW-3 Sri 
Bhuban  Rava,  another  seizure  witness,  though  recognised  his 
signature  on  Ext.3,  the  seizure  memo,  deposed  to  have  put  his 
signature, on being asked by the police, on a blank paper and did not 
see what was seized thereby. The accused in his statement u/s 313 
CrPC, admitted seizure of the weapon of offence, Mat.Ext.1, a ‘dao’, 
seized by Ext.3, the seizure memo, but further stated that the same 
was produced before the police from his house,  on demand of  the 
police. The accused has further denied use of the weapons Mat.Exts.1 
and 2, by him, in any manner, in the alleged commission of offence of 
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causing death, besides absolutely denying his involvement. Apart from 
the evidentiary value of the alleged leading to recovery of  the dead 
body of the deceased and recovery of the weapons allegedly used in 
the commission of the offence, at the instance of the accused, which is 
discussed at a latter stage of this judgment, the circumstantial facts 
set up in totality by the PWs, plus medical evidence of PW-10 and the 
description of injuries, recorded in the inquest report, Ext.2, as well 
as the condition and situation of the dead body of Bharat Tamuli @ 
Junti, in which it was found buried on the bank of river Gabharu, 
lead to the only inference that the death of  the said deceased was 
apparently,  an act  of  culpable homicide amounting to ‘murder’.  To 
speak  it  differently,  the  facts  and circumstances  set  up  by  the 
prosecution in this case, show that the acts of the assailant by 
which the death of Bharat Tamuli @ Junti was caused, was done 
definitely  with  the  intention  of  causing  his  death,  which 
amounted  to  culpable  homicide  amounting  to  ‘murder’,  as 
defined in Section 300 of the IPC and punishable u/s 302 of the 
IPC, beyond all reasonable doubt.  

(C)   COMPLICITY OF THE ACCUSED :

 The name of the accused is mentioned in the FIR, Ext.1, 
but  there  was  no  eye  witness  to  the  occurrence.  However,  the 
prosecution has laid the circumstantial evidence relating to confession 
made  by  the  accused,  while  in  police  custody,  in  presence  of  the 
witnesses and his leading to recovery of the dead body, in order to 
prove the charges against the accused, who was the father-in-law of 
the deceased. 

In  Kusuma Ankama Rao-Vs- State of A.P. [ AIR 2008 
SC 2819], the Hon’ble Supreme Court held as   follows : 

“ 12…….The condition precedent in the words of this Court, 
before  conviction  could  be  based  on  circumstantial  evidence, 
must be fully established. They are : -

(1)  the circumstances from which the conclusion of 
guilt  is  to  be  drawn  should  be  fully  established.  The 
circumstances  concerned  ‘must’  or  ‘should’  and  not  ‘may  be’ 
established ; 

(2)  the facts so established should be consistent only 
with the hypothesis of the guilt of the accused, that is to say, 
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they should not be explainable on any other hypothesis except 
that the accused is guilty ; 

(3)  the circumstances should be of conclusive nature 
and tendency ; 

(4)  they  should  exclude  every  possible  hypothesis 
except the one to be proved ; and 

(5)  there must be a chain of evidence so complete as 
not to leave any reasonable ground for the conclusion consistent 
with the innocence of  the  accused and must  show that  in  all 
human probability the act must have been done by the accused.”

Discovery of Fact :
 

Section 27 of the Evidence Act reads as follows : 

“27. How much of information received from the 
accused may be proved – provided that, when any fact is 
deposed to as discovered in consequence of  information 
received  from  a  person  accused  of  any  offence,  in  the 
custody of a police officer, so much of such information, 
whether  it  amounts  to  a  confession  or  not,  as  relates, 
distinctly to the fact thereby discovered, may be proved.”

The above Section 27 of the evidence Act is by way of a 
proviso  to  Sections  25  and  26  and  a  statement  given  by  way  of 
confession made in police custody which distinctly relates to the fact 
discovered is  admissible  in evidence against  the  accused.  In other 
words, when any fact is deposed to as discovered in consequence of 
information  received  from a  person  accused  of  any  offence  in  the 
custody of police so much of the information, even if it amounts to a 
confession,  as  relates  distinctly  to  the  facts  discovered  thereby  is 
legally admissible in evidence. The essential ingredients of Section 27 
is  that  the  information  given  by  the  accused  must  lead  to  the 
discovery of the fact which is the direct outcome of such information 
and  only  such  portion  of  the  information  given  as  is  distinctly 
connected with the said discovery is admissible against the accused 
and further, the discovery of the fact must relate to the commission of 
the offence. ( See Jaffar Husain Dastgir –vs- State of Maharashtra, 
[(1969 ) 2 SCC 872 ]
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In the instant case, in cross-examination, PW-11 SI Tripti 
Ranjan  Sarkar,  the  IO,  stated  that  accused,  who  is  the  Sarkari 
Gaonburah, appeared at the Rangapara Police Station and reported 
that a person died, whereupon the Officer-in-charge Amulya Gogoi 
interrogated him and in course of such interrogation, he confessed to 
killing of the deceased and led them to the place where the dead body 
was buried. From his examination-in-chief, it appears that he, on the 
order of the Officer-in-charge and accompanied by him ( the Officer-
in-charge), and the Executive Magistrate (PW-12) went to the western 
bank of  the  river  Gabharu in village  Natun Ghatua Gaon,  and as 
pointed out by the accused, recovered a dead body of male person, 
which was buried in the sand, from the southern side of  the said 
river. According to him, the dead body was identified by the witnesses 
and the accused, present at that time. Supporting the evidence of PW-
11, the IO, PW-12 Sri Satyajit Chetia, the Executive Magistrate, stated 
that  on  the  request  of  the  Officer-in-charge  of  Rangapara  Police 
Station, he went to recover a dead body and to hold inquest thereon. 
He, accompanied by the Officer-in-charge of the Police Station, and 
the accused went to the bank of the river Gabharu and as led by the 
accused, pointed out the place where the dead body was buried. He 
(PW-12) has further deposed that as shown by the accused, and in 
presence of the local public, a dead body was disinterred which was 
identified to be of the deceased Bharat Tamuli @ Junti by the accused 
and the public present at the place. In cross-examination, PW-12, has 
re-affirmed  that the accused pointed out the place where the dead 
body was buried. 

Turning  to  the  evidence  of  the  non-official  prosecution 
witnesses, it appears from the evidence of PW-1 Sri Kamal Tamuli, the 
brother of the deceased, that on the following day of missing of his 
deceased  brother,  he  accompanied  by  PW-5  Sri  Arun  Tamuli,  the 
Sarkari Gaonburah and another namely, Md. Khalil Ahmed went to 
the house of the accused, at about 1 p.m., suspecting foul play and 
then to Rangapara PS, where they found the accused in the lock up. 
However,  PW-5 Sri  Arun Tamuli  in  his  examination-in-chief  stated 
that  he  went  to  Rangapara  PS,  on  call  and  in  cross-examination, 
stated that at about 12-30 p.m., he accompanied by PW-1 Sri Kamal 
Tamuli went to the said police station, situated about 15 / 16 Kms 
away from his house and reached the police station at about 1 p.m. 
where they found the accused being locked up from before. Md. Khalil 
Ahmed, who allegedly accompanied them, as stated by PW-1, is not 
examined  by  the  prosecution.  Therefore,  it  is  not  certain  whether 
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PW-1, PW-5 and Md. Khalil Ahmed visited the house of the accused at 
about 1 p.m., on the following day of missing of the deceased. The 
evidence  of  PW-6  Sri  Khanjan  Tamuli,  the  related  brother  of  the 
deceased, shows that on the following day of missing of the deceased 
Bharat Tamuli  @ Junti,  at about 10 a.m.,  his (  the deceased) wife 
informed the sister of Bharat Tamuli @ Junti ( the deceased ) that she 
killed Bharat Tamuli  @ Junti.  However,  in cross-examination PW-6 
stated that he did not state this fact before the IO (PW-11) and PW-11, 
the IO has also stated in cross-examination that he (PW-6) did not 
state this fact before him. Moreover, in his cross-examination, PW-6 
has stated that the house of  the deceased is  situated in the same 
premises  with  him (PW-6),  Arun Tamuli  (PW-5)  and  Rabin  Tamuli 
(PW-7). According to PWs 1, 5, 6 and 7, as a whole, they went to the 
Rangapara  Police  Station,  in  connection  with  the  incident  of 
suspected missing of the deceased Bharat Tamuli @ Junti, and found 
the accused, who was the father-in-law of the said deceased, at the 
Police Station. PW-7 Sri Robin Tamuli has stated that the police did 
not record his statement and therefore, his evidence is subjected to 
careful scrutiny in relation to the evidence of the other PWs. 

 Further,  PW-1  Sri  Kamal  Tamuli  has  deposed  that  the 
accused, who was in the lock up of Rangapara PS confessed before 
them ( PWs 1,5 and Md. Khalil Ahmed) that he killed Bharat Tamuli @ 
Junti and that he buried the dead body on the bank of river Gabharu, 
which  place  he  could  show.  In  cross-examination,  he  (PW-1)  has, 
inter-alia, stated that he did not state the fact of confession made by 
the accused before PW-11, the IO, and that the confession was made 
near the table of the Officer-in-charge of the Police Station. This fact 
of  confession allegedly  made by  the  accused before  the  police  and 
them, and that he could point out the place where the dead body was 
buried, have come in the evidence of PW-5 Sri Arun Tamuli, PW-6 Sri 
Dhanjan Tamuli and PW-7 Sri Rabin Tamuli. Surprisingly, it appears 
from the evidence of PW-7 Sri Rabin Tamuli that the police recorded 
the  confession  allegedly  made  by  the  accused,  in  police  custody, 
before leading the police to discover the corpse of the deceased,  but 
this piece of material statement has not been exhibited by the 
prosecution nor any GD Entry was made to that effect in the instant 
case. On perusal of the evidence of PW-11 SI Tripti Ranjan Sarkar, the 
IO,  though it  appears  that  the  recording of  such statement of  the 
accused has not been stated, the fact of making confession by the 
accused before the Officer-in-charge SI Amulya Gogoi ( not examined) 
and pursuant thereto, leading the Executive Magistrate (PW-12) and 
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others by the accused to the place, where the dead body was buried, 
have been emphatically stated. PW-2 Md. Dalil Ali has stated that in 
his presence, the accused showed the place, where the dead body was 
buried and has further stated that he ( the accused ) buried the dead 
body at that place. PW-3 Sri Bhuban Rava has simply stated that the 
dead body of the son-in-law of the accused was found in the village. 
PW-4 Smt. Monimala Boro, the daughter of the accused, that is, the 
sister-in-law of the deceased, has also deposed that the police took 
the dead body from the bank of the river Gabharu. PW-5 Sri Arun 
Tamuli has deposed in his examination-in-chief that the accused did 
not  find the  dead body and that  it  was only  the  taxi  driver  (  Not 
examined) who showed the dead body – which apparently contradicted 
the  evidence of  the other PWs,  including PWs 11 and 12 that  the 
accused pointed out the place where the dead body was buried. PW-8 
Sri  Fukan Rava has stated that he does not know from where the 
dead body of  the deceased was recovered. PW-9 Sri  Ramani Kanta 
Boro has expressed ignorance about any occurrence. 

  The accused in his statement recorded u/s 313 CrPC has 
denied  making  any  confession  before  the  police  and  the  PWs, 
aforementioned, that he killed his son-in-law Bharat Tamuli @ Junti, 
but admitted that he led the police and Magistrate to the place, where 
the  dead  body  was  buried,  because  the  local  public  reported  and 
showed the place, earlier, as the Sarkari Gaonburah and he went to 
the Rangapara Police Station to give the said information, as he was 
duty found being the Sarkari Gaonburah of the village. 

  Therefore, on close scrutiny of the evidence of the PWs, 
including the evidence of PW-12, it transpires, as a whole, that the 
fact of making any confession by the accused before the police and the 
non-official PWs at Rangapara Police Station, during police custody, 
cannot be relied on, beyond doubt, but the fact of leading the PW-12 
Sri Satyajit Chetia, the Executive Magistrate, PW-11 SI Tripti Ranjan 
Sarkar, the IO, PW-1 Sri Kamal Tamuli, PW-5 Sri Arun Tamuli and 
others, by the accused to the place of recovery of the dead body of his 
son-in-law - the deceased Bharat Tamuli @ Junti, is believed, despite 
the  contradiction  made  by  PW-5  Sri  Arun  Tamuli,  the  Sarkari 
Gaonburah of village – Depota ( Tezpur) but the accused could not 
exactly show the place,  where the dead body was buried. The taxi 
driver showed the dead body. On the other hand, PW-6 Sri Khanjan 
Tamuli  has stated that  the dead body was recovered following  the 
blood  stain  on  the  bank  of  the  river.  Further,  since  there  is  no 
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convincing  and coherent  evidence  and the oral  evidence  being  not 
corroborated by a written statement,  it  cannot be said conclusively 
that recovery of the dead body was pursuant to the information given 
by  the  accused,  in  the  form  of  confession,  before  the  police  and 
others, aforementioned. Hence, the alleged confession of the accused 
before the police and other non-official  PWs is not believed beyond 
doubt. 

House of the accused & place of recovery :
( distance between )

Coming  to  the  cross-examination  of  the  prosecution 
witnesses, it appears from the evidence of PW-1 Sri Kamal Tamuli that 
the place of recovery of the dead body was situated about 2 Kms from 
the house of the accused. PW-5 Sri Aurn Tamuli has deposed that the 
distance between the place where the dead body was recovered and 
the house of the accused is about 1 Km. PW-6 Sri Khanjan Tamuli 
has stated that the distance between the house of the accused and 
the place of recovery of the dead body is about 3 Kms. PW-7 Sri Rabin 
Tamuli has stated that the distance between the house of the accused 
and the place where the dead body was recovered was about 2 Kms. 
In  cross-examination,  PW-11  SI  Tripti  Ranjan  Sarkar  has  deposed 
that  the  distance  from  the  house  of  the  accused  to  the  place  of 
recovery of the dead body was about 1 Km and that the accused who 
is in between 50 – 55 years of age, it was impossible to carry the dead 
body of a person by a person like accused. 

 According  to  PW-12  Sri  Satyajit  Chetia,  the  Executive 
Magistrate, Chariduar Revenue Circle, who caused preparation of the 
Inquest Report, Ext.2, through PW-11 SI Tripti Ranjan Sarkar, the IO, 
in presence of witnesses and the accused, found the dead body, being 
buried on the bank of river Gabharu, specifically shown in mark ‘A’ of 
the Sketch Map, Ext.7, with the hands tied behind with a plastic rope 
and observed several cut injuries with blood stains on the dead body. 
PW-1 Sri Kamal Tamuli has stated that the hands of the deceased 
were tied from the back side with a rope and he was found naked. 
Thus, it is shown that the dead body of Bharat Tamuli @ Junti was 
found buried on the bank of the river with his hands tied from behind 
and the doctor PW-10 has also found several injuries, including skin 
blisters  caused  by  boiling  water,  as  stated  above,  giving  rise  to 
impossibility for a lone man like the accused and on the other hand, 
as stated by PW-11, the IO, in his cross-examination, disposing of the 
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dead body at a place situated about 1 to 3 Kms from the house of the 
accused, beyond reasonable doubt. 

Contradiction by doctor’s evidence  :

That apart, on scrutiny of the medical evidence of PW-10 Dr. 
Siba Prasad Bordoloi, it appears that in his opinion, the weapon used 
to cause the head injury on the person of the deceased was a blunt 
weapon in sharp contrast to the descriptions of injuries observed and 
recorded in the Inquest Report, Ext. 2, corroborated by PW-12, the 
Executive  Magistrate,  who  found  cut  like  injuries  with  bleeding 
present and further, PW-11, the IO, seized one ‘dao’, vide Mat.Ext.1, 
by  Ext.3,  the  seizure  memo,  which  is  corroborated  by  PW-4  Smt. 
Monimala Boro. Therefore, considering the alleged weapon of offence 
seized and the medical evidence of PW-10, the doctor, it appears, in 
absence of  any eye-witness  to the alleged occurrence of  murder of 
Bharat  Tamuli  @  Junti,  it  has  become  difficult  to  ascertain  with 
exactitude as to the manner of causing the injuries on his person, 
beyond reasonable doubt. 

Matrimonial relation & the deceased :
( Evidence of PW- 5)

From the evidence of  PW-5 Sri  Arun Tamuli,  it  appears 
that the deceased eloped with the daughter of the accused and cordial 
relation existed between him and the accused by maintaining frequent 
visiting terms. However, the deceased was habituated to drinking of 
alcohol  and  further,  in  the  habit  of  picking  up  quarrels  with  the 
neighbours, indicating thereby the possibility of an assassination. The 
evidence led by the prosecution does not lead to an inference, beyond 
doubt, that the deceased went to the house of the accused who was 
his father-in-law to bring back his family, in the evening of the day of 
occurrence  and  that  any  of  the  PWs  saw  the  accused  and  the 
deceased together at any point of time, before the incident of murder. 

Complicity – a mere suspicion :

It is the cardinal principle of criminal jurisprudence that 
the burden of proof lies on the prosecution and it never shifts. On the 
other hand, accused is presumed to be innocent till charges against 
him are proved beyond doubt. Suspicion, however, strong it may be, is 
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not sufficient to bring home the guilt of the accused. [ See Asish –vs- 
State ( 2002) 7 SCC 317 ]  

Entitle to benefit of doubt :

Thus, the above analysis of evidence on record, gives rise 
to a fair doubt based upon reason and common sense of this Court as 
to  the  complicity  of  the  accused  to  the  crime.  Therefore,  in  the 
considered opinion of this Court, the accused is entitled to the benefit 
of doubt. 

Point No. 2

Whether disappearance of evidence caused :

In order to sustain a charge u/s 201 IPC, the prosecution 
should establish firstly that an offence has been committed. Secondly, 
the accused must know or have reason to believe that the offence has 
been committed. Thirdly, the accused must either cause any evidence 
of the commission of the offence to disappear or give any information 
suspecting  the  offence  which  he  knows  or  believes  to  be  false. 
Fourthly, the accused must have acted with the intention of screening 
the offender from legal punishment. In the instant case, as discussed 
above,  it  is  held  that  the  cause  of  death  of  the  deceased  Bharat 
Tamuli @ Junti was definitely was an act of murder and his dead body 
was removed from some unidentified place and buried on the bank of 
river  Gabharu.  However,  the  evidence  is  insufficient  to  establish, 
beyond reasonable doubt, that the accused murdered his son-in-law, 
aforenamed, and buried the dead body with a view to screen himself 
from punishment, under law or in any manner gave false information 
to the police, in regard to the occurrence. 

Therefore,  in  the  considered  opinion  of  this  Court,  the 
prosecution  has  miserably  failed  to  prove  the  charge  u/s 201 IPC 
against the accused, beyond all reasonable doubt. 

 In Mousam Singha Roy & Ors. –Vs- W.B. [(2003) 12 SCC 
377 ],, the Hon’ble Supreme Court held that it is not permissible to 
punish the accused on the basis of moral conviction or on suspicion 
alone and that the burden is always on the prosecution to prove its 
case beyond reasonable doubt. 

Page 16 of 18

16



. F I N D I N G

For the reasons, set forth above, this Court is constrained 
to hold that the prosecution has failed to prove the charges of murder 
of the deceased Bharat Tamuli @ Junti against the accused Sri Rajen 
Boro and that he caused disappearance of evidence of the offence or 
that he gave false information at the police station to screen himself 
from the consequence of the penal law, beyond all reasonable doubt.

  Accordingly, the accused Sri Rajen Boro is acquitted of the 
charges u/s 302/201 of IPC and set at liberty forthwith giving the 
benefit of doubt.  

The judgment and order, as above, is pronounced in the 
open Court, in presence of the accused and the learned counsel for 
both the sides, on this the 6th day of May, 2013, under the Hand and 
Seal of this Court. 

 Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                                SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

• * * * * *
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SESSIONS    CASE NO. 132 OF 2008  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Sri Kamal Tamuli, informant
PW–2 : Md. Dalil Ali
PW–3 : Sri Bhuban Rava
PW–4 : Smt. Monimala Boro
PW–5 : Sri Arun Tamuli
PW–6 : Sri Khanjan Tamuli
PW–7 : Sri Rabin Tamuli
PW–8 : Sri Fukan Rava
PW–9 : Sri Ramani Kt. Boro
PW–10 : Dr. Siba Prasad Bordoloi, MO
PW–11 : SI Tripi Ranjan Sarkar, the IO
PW–12 : Sri Satyajit Chetia, the Circle Officer

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Ejahar 
Exhibit –2 : Inquest Report
Exhibit –3 : Seizure List
Exhibit –4 : PM Report
Exhibit –5 : Dead Body Challan
Exhibit –6 & 7 : Sketch Maps
Exhibit –8 : Charge Sheet

MATERIAL EXHIBIT

Mat. Ext –1 : ‘dao’
Mat. Ext –2 : plastic rope

DEFENCE EXHIBIT

N  I L 
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